Employer Status Determination
MidSouth Corporation

This is the decision of the Railroad Retirenent Board regardi ng the
status of M dSouth Corporation as an enployer under the Railroad
Retirement and Railroad Unenpl oynent |nsurance Acts.

M dSouth was incorporated March 13, 1986, and began operations
March 31, 1986. It is the parent conpany of M dSouth Rai
Cor poration, MdLouisiana Rail Corporation, SouthRail Corporation,
and TennRail Corporation, rail carrier enployers under the Acts
(B. A Nunbers 2567, 2597, 5512, and 5542, respectively). M dSouth
nmerged into Kansas City Southern Industries, Inc., effective

June 10, 1993.

The definition of an enployer contained in section 1(a)(1l) of the
Rai |l road Retirenent Act (45 U S.C. 8 231 (a)(1l)) reads in part as
fol | ows:

The term "enpl oyer" shall include--

(i) any express conpany, sleeping car conpany,
and carrier by railroad, subject to [the Interstate
Comrerce Act];

(ii) any conpany which is directly or indirectly
owned or controlled by, or under conmmon control wth, one
or nore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms any service (except trucking service, casual
service, and the casual operation of equipnent or facilities)
in connection with the transportation of passengers or
property by railroad, or the receipt, delivery, elevation
transfer in transit, refrigeration or icing, storage, or
handl i ng of property transported by railroad * * *.

Section 1(a) of the Railroad Unenpl oynent |nsurance Act (45 U. S. C
8 351(a)) provides a substantially identical definition.

There is no evidence that MdSouth was an enployer within the
meani ng of section 1(a)(1)(i) of the Railroad Retirenent Act.
Accordingly, we turn to section 1(a)(1)(ii) in order to determ ne
whet her M dSouth was an enployer within the nmeaning of that

section. Under section 1(a)(1)(ii), a conpany is a covered
enployer if it meets both of two criteria: if it provides "service
in connection with" railroad transportation and if it is owned by
or under common control with a rail carrier enployer. |If it fails

to neet either criterion, it is not a covered enployer wthin
section 1(a)(1)(ii).



A recent decision of the United States Court of Appeals for the
Federal G rcuit regarding a claim for refund of taxes under the
Rai l road Retirenment Tax Act held that a parent corporation which
owns a rail carrier subsidiary is not under comon control with the
subsidiary within the nmeaning of 8§ 3231 of that Act. Union Pacific
Corporation v. United States, 5 F. 3d 523 (Fed. Cr. 1993).

The relevant facts of the Union Pacific case are indistinguishable
fromthose presented by M dSouth. Accordingly, a magjority of the
Board determnes that MdSouth was not an enployer under the
Rai |l road Retirenent and Railroad Unenpl oynent |nsurance Acts as it
was not under common control with its rail carrier subsidiaries.
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